CHAIRPERSON’S CONCLUSION

In reviewing the year 2003, | can say that it has been a year of change and challenge for
the Military Police Complaints Commission.

Internally, we continued to develop and implement the management structures, procedures
and protocols and the financial systems that will ensure the Complaints Commission
continues to meet the highest standards of operational excellence and financial account-
ability expected of an agency of the Government of Canada.

Through its reviews and investigations of complaints, its outreach activities, its submission
to the Independent Review Authority for the National Defence Act and other initiatives,
the Complaints Commission continued to demonstrate its determination to carry out the
mandate assigned to it by the Parliament of Canada.

While | believe there are elements of the complaints process and the oversight powers
of the Complaints Commission that could be amended to enhance its effectiveness, | can
nonetheless say with certainty the Complaints Commission has succeeded in bringing a
new level of accountability to Canadian Forces Military Police as we continue to work toward
a fully fair and transparent system for dealing with complaints against military police,
and of interference with Military Police investigations.

At all times, the actions of the Complaints Commission are founded on its commitment to
assist military police in being as effective and as professional as possible in the perform-
ance of their policing duties and functions. This is essential to maintaining Canadians’
confidence in our military police, and in our military justice system.

Canadian Forces Military Police are an integral part of the Canadian Forces, perhaps our
nation’s most visible and respected public institution. These dedicated, professional men
and women are there to serve Canada and Canadians in times of emergency at home, and
to put themselves in harm’s way as they carry our ideals of peace and justice around
the world.

The Military Police Complaints Commission is proud to be associated with the Canadian
Forces and Canadian Forces Military Police, and to contribute to the professionalism of
the Military Police organization.

e T

Louise Cobetto
Chairperson
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ANNEX D

Financial

Summary

Although this annual report focuses on the Commission’s activities for the year ending
December 31, the following statement reflects the financial information in line with the
annual appropriation from Parliament, which lapses on March 31.

Financial information included in the Departmental Performance Report, Supplementary
Estimates A, the Report on Plans and Priorities and in the Public Accounts of Canada
is consistent with that contained in this financial statement. The planned spending for
the fiscal year ending March 31, 2004 is based on management’s best estimates and

judgements.

Military Police Complaints Commission
Statement of Operations
For the Year Ending March 31

(in dollars)

Salaries, wages and other personnel costs

Contributions to employee benefit plans

Sub-total

Other operating expenditures

Total use of appropriation

Add: Cost of services provided
by other government departments

Total Operating Costs

2003-04

Planned Spending
1,925,000
359,000
2,284,000

1,867,000
4,151,000

136,400
4,287,400

2002-03
Actual
1,655,398
332,190
1,987,588

1,654,712
3,642,300

142,000
3,784,300



This second table provides a year-by-year comparison of the annual appropriation to
the Complaints Commission from Parliament and actual spending by the Complaints
Commission since its inception on December 1, 1999:

Fiscal year Budget Allocation* Actual Spending* Variance*
1999-2000 $ 1,050 885 165
2000-2001 $ 4,010 3,660 350
2001-2002 $4,176 3,635 541
2002-2003 $ 4,278 3,642 636

*000'’s of dollars

Annual increases in the budget allocation are due to collective agreements, other related adjustments and certain
funds carried over.
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ANNEX E - The Complaint Process

The Military Police Complaints Commission has exclusive responsibility for reviews of
conduct complaints and for the examination of complaints of interference. It is also
responsible for monitoring how the Canadian Forces Provost Marshal deals with conduct
complaints.

Complainants not satisfied with the Provost Marshal’s disposition of their complaint about
the conduct of military police can ask the Complaints Commission to review the matter.

Further, the Chairperson may, at any time in the public interest, cause the Complaints
Commission to investigate either a conduct complaint or an interference complaint.

FILING A COMPLAINT

Anyone, whether a civilian or a member of the military, and whether they were affected
personally, may complain about the conduct of Military Police members in the performance
of their “policing duties or functions” (see Annex I).

Both conduct and interference complaints can be filed orally or in writing, to the Chairperson
of the Complaints Commission, the Provost Marshal or the Judge Advocate General. In
addition, a conduct complaint may be filed with any member of the Military Police.

Under the legislation, complaints are to be acknowledged as soon as practicable after
they are received. The person who is the subject of the complaint is also to be given written
notice of the substance of the complaint as soon as practicable, except in cases where
the Provost Marshal or the Chairperson believes that such notice could adversely affect
or hinder their respective investigations.

INFORMAL RESOLUTION

The legislation encourages the Provost Marshal to attempt, if appropriate and consistent
with the regulations, and with the consent of both sides, to resolve conduct complaints
in an informal manner.

If a complaint is resolved informally, the Provost Marshal is nonetheless required to prepare
a written report of the details, to be signed by both sides, and notify the Chairperson of
the resolution of the complaint.



6. THAT the definition of interference bhe broadened to include any policing duties and
functions, not only an investigation (section 250.19).

Currently, section 250.19 of the Act provides for complaints about interference in “military
police investigations”. There are other policing duties and functions of Military Police, the
laying of charges, for example, that must also be free from interference in order to protect
the integrity of the military justice system.

7. THAT “improper” be removed in the English version of the definition of interference
(section 250.19).

The English version of the National Defence Act refers to “improper interference” with a
military police investigation, while the French version of the Act mentions simply “interfer-
ence,” without qualification. It may be that extraordinary military circumstances could lead
to a situation where an intervention in the conduct of a military police investigation could
be seen as legitimate. Nonetheless, the Complaints Commission does not believe the
framers of the Act, by using “improper” in the English version of section 250.19 intended
to imply that interference with legitimate Military Police operations is ever “proper.”

8. THAT status be granted to “any person” to file an interference complaint (section 250.19).

The National Defence Act permits anyone to file a conduct complaint, but only a Military
Police member in charge of an investigation, or his or her supervisor, can make an
interference complaint. There may be situations where someone higher in the military
hierarchy, or even a civilian, is in a better position to make the complaint, or even to be
aware of the interference.

9. THAT sections 250.41(1), 250.45(1), 250.46, and 250.47 be amended to add the words
“an investigation or” before the words “a hearing”.

The Complaints Commission has the power to compel witness testimony and the production
of documents and other evidence if it elects to hold formal hearings in the public interest,
but not in the conduct of an investigation in the public interest.

It should not be necessary to go to the added expense associated with formal public hearings
simply to obtain the powers needed to conduct a proper investigation into a complaint.

The Complaints Commission is also recommending that the protections available to
witnesses in pubic interest hearings be similarly extended to the investigative stage.
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10. THAT the Military Police organization he statutorily established in the National Defence
Act as an independent institution within the Canadian Forces.

The Military Police exist as a special military occupation within the Canadian Forces. In
the Complaint Commission’s view, it would be preferable that the Military Police, like the
Royal Canadian Mounted Police and other police services, have its own distinct statutory
regime. This could enhance the independence of the Military Police by providing for a
distinct framework for their organization, management and performance of their functions
and duties.

11. THAT section 250.41(2) be amended to allow the Complaints Commission to receive,
accept and obtain all information, including legal advice requested and received in the
preparation, laying and referral of charges by the Military Police, in all Part IV processes.

The Complaints Commission respects and values the confidentiality of the solicitor-client
relationship and readily acknowledges that legal advice by members of the Canadian
Forces Judge Advocate General’s Office to Military Police in the discharge of their duties
is covered by solicitor-client privilege.

Nonetheless, the Complaints Commission maintains that this privilege must not prevent the
Complaints Commission from being able to properly discharge its monitoring and oversight
responsibilities. In some cases, the Complaints Commission’s mandate clearly requires that
it review the legal advice on which a Military Police member purports to rely for his or her
conduct, such as in the case of an illegal search or arrest, or the improper laying of a charge.
In such cases, it will be necessary to know not only what legal advice was given to the
Military Police member, but also the information that he or she provided to the lawyer who
gave the advice. If the Complaints Commission is to be charged with reviewing Canadian
Forces Provost Marshal investigations into military police conduct, or taking over such
investigations itself in the public interest, the Complaints Commission ought to have
access to the same information and evidence as the Provost Marshal — who would certainly
be entitled to review the legal advice received by her Military Police members.

12. THAT an offence under the Code of Service Discipline be created to protect against
reprisals, harassment or intimidation, all participants, complainants, subject-members
and witnesses in conduct and interference complaints processes.

For the Military Police complaints process to be effective and credible, it is important
that there be explicit protection against reprisals and harassment for all participants in
the process. Such protections exist in other legislation, such as the Canadian Human
Rights Act. Serving members of the Canadian Forces, including Military Police members,
are particularly vulnerable to reprisals given the nature of military life. It is essential,
therefore, that there be clear penal legislation to prohibit and sanction any efforts to harass,
intimidate, or take reprisals against a person making a complaint or anyone else who
cooperates in the complaint process.



13. THAT all investigations conducted by the Complaints Commission be deemed confidential
under Part IV of the Act.

Given the particular vulnerability to reprisals of serving members of the Canadian Forces
who would make either conduct or interference complaints under Part |V of the National
Defence Act, we believe that special and explicit measures must be in place to protect
complainants and others involved in the complaint process. While an anti-reprisal provision,
as proposed in recommendation 12 above, would be an important step forward, the
Complaints Commission believes that preventative measures are equally necessary.

While the Complaints Commission Members and staff are bound by general oaths of
confidentiality, an explicit legislative requirement may nonetheless be useful given the
applicability of Access to Information and Privacy legislation to the Commission.

14. THAT the cases where the Provost Marshal is precluded from dealing with complaints,
such as responding in the Notice of Action, be broadened to include cases where she
or her delegates were involved (sections 250.26(2) and 250.49(2)).

For the Military Police complaints process to have true credibility, it must strive at all times
to avoid even the appearance of bias in the handling of complaints. The Act already
provides for certain responsibilities to be transferred to the Chief of the Defence Staff in
cases where the complaint involves the Canadian Forces Provost Marshal. The Complaints
Commission believes that the risk of actual or perceived bias may in some cases extend
to situations where the complaint involves one of the Provost Marshal’s direct subordinates,
such as the Deputy Provost Marshal, Professional Standards or the Deputy Provost Marshal,
Police.

15. THAT both parties be provided with a right to review (section 250.31(1)).

The Complaints Commission believes that it would be more fair and efficient if the member
who is the subject of the complaint, and not only the complainant, had the right to
request a review by the Commission. In this way, subject-members who feel aggrieved by
conduct complaints made against them, or are dissatisfied with the investigation and
handling of the complaint, need not launch their own complaint. In such cases, it would
be more expeditious to permit the Complaints Commission to deal with the subject-
member’s objections by way of a review than to start a new investigation.
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16. THAT the Interim Reports also be sent to parties for comments (sections 250.39
and 250.48).

Interim reports by the Complaints Commission on its complaint investigations or reviews
are sent to the Minister of National Defence, the Chief of the Defence Staff or the Deputy
Minister, the Canadian Forces Provost Marshal and, in the case of interference complaints
and public interest cases, the Judge Advocate General. The Complaints Commission
believes that, in the interests of fairness and transparency, both the complainant and
the subject of the complaint should also receive, and have the opportunity to comment
on, the Complaints Commission’s interim reports on complaints.

17. THAT the Complaints Commission be provided with an express authority to issue
Special Reports.

Apart from its reports on particular complaints and its annual report to the Minister of
National Defence, and through the Minister to Parliament, it is useful for the Complaints
Commission to be able to publish reports on issues or topics of interest to the military,
policing and police-oversight communities. Such special reports can have a proactive
effect by clarifying and drawing attention to situations, policies and practices that may
generate future complaints.

The Complaints Commission published a special report on the issue of interference with
Military Police investigations in 2002. While the Complaints Commission does not believe
express statutory authority is an absolute necessity to issuing special reports, it is desirable
to underscore the legitimacy and utility of such reports in the Act.



ANNEX J - How to Reach the Commission

THERE ARE SEVERAL WAYS TO REACH US AT THE MILITARY POLICE
COMPLAINTS COMMISSION:

Call our information line at (613) 947-5625, or toll-free at 1 800 632-0566
and speak to an intake officer.

Send us a fax at (613) 947-5713, or toll-free at 1 877 947-5713.

Write a letter describing your situation and mail it, along with any supporting
documents, to:

Military Police Complaints Commission
270 Albert Street,

10th floor,

Ottawa, ON K1P 5G8

Visit our office at the above address for a private consultation — appointments
are recommended.

E-mail us at: commission@mpcc-cppm.gc.ca

Please do not send confidential information via e-mail — we cannot guarantee the
security of electronic communications at this time.

Visit our web site at: www.mpcc-cppm.gc.ca
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