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I * I Department of Justice Ministére de lu Justice
Canads Canada

234 Wellington Street Tclephone: (613) 948.2461
East Tower, Room 1254 Fax; (613) 954-1920

Onawa, Ontario
K1A 0H8

March 30, 2009
Our File Number:  2-368256-1

BY FAX/E-MAIL

William J. Carroll
Carroll & Wallace
Barristers and Solicitors
502-66 Slater Street
Ottawa, ON KI1P SH1

Col. (ret’d) Fenske
170 Dufferin Road
Ottawa, ON KI1M 2A6

Freya Kristjanson

Military Police Complamts Commission
270 Albert Street, 10® Floor

Ottawa, ON KI1P 5I8

Dear Counsel:

Re: MPCC - Afghan detainees - applicatibn for judicial review [T-1685-08]
& [T-581-08] |

I enclose for your information a copy of the Applicant’s Notice of Motion for a stay
which was served on the Respondents on March 27, 2009 for your information.

Zoe Oxaal
Counsel, Civil Litigation Section

Z0/ke
Enclosure

Canadi
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Court files T-581-08 and T-1685-08
FEDERAL COURT

BETWEEN:

Attorney General of Canada
‘ Applicant

-and -

Amnesty International Canada, Brifish Columbia Civil Liberties

Association
Respondents

NOTICE OF MOTION

TAKE NOTICE THAT Applicants will rhake a motion to the Court on April
2nd, 2009, at 8h30 or as soon thereafter as counsel may be heard, at 90 Sparks
Street, Ottawa, Ontario.

THE MOTION IS FOR:

(@ An order staying the hearings of the Military Police Complaints
Commission (the ‘Commission’) into complaints MPCC 2007-006,
MPCC 2008-024 and MPCC 2008-042 until the final determination of
the applications for judicial review dommenced by the Attorney General
of Canada in Federal Court file numbers T-581-08 and T-1685-08.

(b)  Such other relief as counsel may' advise and this Honourable Court
may permit; |

¢
b
‘

(¢)  Without cost, unless opposed by thé respondents.

THE GROUNDS FOR THE MOTION ARE:

gjuus/uuy
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(a) The Attorney General of Canada appéars on behalf of the Government of
Canada and eight of the ten subjectjs of the conducts complaints which
give rise to the two applications forijudicial review commenced by the
Attorney General of Canada in Court fiies T-581-08 and T-1685-08.

(b) The applications for judicial review raise a serious issue related to the
nature and scope of the Military Police Complaints Commission’s mandate.

|

i
(c) If the Commission’s public hearings go ahead in advance of the Court

determining the jurisdictional questioh, the ten subjects of the conduct

complaints and the Government of Caléﬁada will suffer irreparable harm.

i) The hearings will put the reputat{ion of the subjects of the complaints
at risk, both professionally and mf/ithin the community. By definition, a
subject is a member of the milifary police against whom a conduct
complaint has been laid. Should the Commission, not complete the
hearings before the Court ruies that it had no jurisdiction to
undertake them, the reputation ch those subjects will be jeopardized
by unresolved allegations of iwrongdoing. If the Commission
concludes its hearings and rendérs its report, the judicial review will
be rendered largely moot. 1

|

iy Galling hearings to lead evidenée in public without first establishing
that the Commission truly has% jurisdiction to hold the hearings
creates an unacceptable risk of inadvertent disclosure of sensitive
and potentiallyrinjuriousv informatfon protected by s. 38 of the Canada

Evidence Act (‘national secuﬁb information’). The Government

cooperated with the Commission by disclosing, during a prior phase
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of the investigation, vast amouﬁts of information, including national
security information. The hearings create an unacceptable potential
for inadvertent or -uninformed disclosure of national security
infolrmation, either by the memblers of the Commission, Commission

counsel or by the witnesses.

ii) If the Commission proceeds with its public hearings in advance of
the Court's determination of thé jurisdictional question, irreparable
harm will further be suffered by the Government of Canada as a
result of the unnecessary expenditure, without any hope of
compensation, of time, effort and resources for purposes that the
Court may conclude are not authorized by Parliament. Further, the
conduct of the hearings before the Commission wil require military
personnel to devote their time aﬁd energy to the hearings rather than
to the performénce of their pﬁméw functions.

(d) The balance of convenience favours an interim stay of the Commission’s
proceedings until the Court determines the fundamental issue of the

Commission’s jurisdiction.

i) The Commissﬁion cannot accomtplish much through its hearings until
the Court resolves the fundamental issue of jurisdiction. As the
Commission recognizes, the heérings will necessarily raise national
security mformatxon Pursuant to section 38 of the Canada Evidence
Act, only the Altorney General of Canada and the Federal Court
have the power to authorize |ts disclosure. The relevance of the
information sought to the issues mforms two of the three steps of the
test applied by both of those authorltles in deciding whether to
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authorize the disclosure of sucﬁ information. Information cannot be
relevant unless it relates to a Ifawful exercise of the Commission’s
mandate. It follows therefore th:at little can be accomplished by the
Commission in public hearings until the fundamental issue of
jurisdiction and the scope of the Commission’s mandate has been
resolved by the Federal Count. |

ii) A stay will also prevent the impc')sition of an unnecessary burden on

this Court. Given the Commissi!on’s stated objective in holding the
public hearings to compel disclosure of national security information,
the Court will doubtless be seized with a number of applications
pursuant to section 38 of the Canada Evidence Act. Before it can
rule on those applications, the éourt will need to determine whether
the information in issue is relevant to the properly framed public
hearings of the Commission and!; if so, to what extent. A ruling by the
Court on the jurisdiction of the ;Commission will ensure the efficient
use of judicial resources and rejduce the likelihood of multiple s. 38

proceedings.

(
i
1

i) Even if decided in favour of the Commnssxon a decision by the

Federal Court on the nature: and scope of the Commission’s
jurisdiction in the context of these complamts will provide useful
direction in establishing wh|ch lnformatlon is relevant to the
determination of the complalnts Staying the hearings in the interim
will prevent a duplication of effoﬁ and wull contribute to the efficient
conduct of the proceedings in the event that they are held to be
within the Commission's jurisdicti!on.

CARVIVELRVAVE. |
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|
iv) A stay will not prejud|ce the r’:omplalnants Their complaints can
legitimately relate only lio the conduct of the ten members of the
military police the Commission I’nas designated as subjects to those
complaints. By deﬂnitioﬁ, those }conduct complaints do not permit a
collateral attack on the lcfagality ogf the transfer of detainees to Afghan
authorities. Further, thei arrangéments that were in place between
the Government of Cana%da and =lslamic Republic of Afghanistan with
respect to the transfer df detainees have been supplemented since
the time that the comPIainant:s' first complaint was filed. The
supplementary arrangément Ienhances the December 2005
arrangement to make exphcrt Canada's expectations and
Afghamstans respon5|b|htles to protect against the risk of
mistreatment of detainees that are transferred by the Canadian
Forces to the Afghan aLthormes The situation on the ground may
continue to change. None of these changes affect the complainants’
ability to pursue their colmp|a|nts once the Commission’s jurisdiction
has been clarified. ’ k
! |
[ '

(e) The Federal Courts Act, R.S.Cl 1985, ¢. F-6, s. 18.2

(f) The National Defence Act, R.S.C. 1985, c. N-5, s. 250.14, 250.18(1),

| |
250.38(1), 250.39, 250.44, 2501'48' 25q.49(2), 250.51, and 250.53(2).

|
! |
I

(9) The Complaints about the C,onduct !of Members of the Military Police
Regulations, P.C. 1999-2065. ! ‘

|
|
.
(h) The Rules of Procedure for Helanngs Before the Military Police Complaints
Commission, SOR/2002-241, rules 7, 24, 29, 38 and 39.
|

|
|
|
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[
(i) The Canada Evidence Act, R.S.C. 198;5, c.C-5,5. 3810 s. 38.16,
[
|

|
"THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the motion: 1

1.
2.

Ottawa, 27" day of March 2009.

|
The file of the Court in matters T-581-Q8 and T 1685-08;

The affidavits of Major Jeffrey Harvey éworn May 16, 2008 and March 27,
2008; [

The affidavit of Guylaine Fortin sworn [E)ecember 15, 2008;.

The affidavit of Brenda Price affirmed lE)ecember 15, 2008;

The affidavit of Brigadier-General Davict:i Fraser sworn January 31, 2009;
The affidavit of Karen Candline sworn f\Aarch 27, 2009;

Such other material as counsel may adwse and this Honourable Court may
permit. ‘

AohmH. Sims, Q.

Deputy Attorney Genéral of Canada
Per' Alain Préfontaine

i Elizabeth Richards

Department of Justice

Room 1101, East Tower
Bank of Canada Building
234 Wellington Street
Ottawa, ON K1A OH8
Tel.: (613) 946-3815

Fax.: (613) 954-1920
email: aprefontaine@justice.gc.ca

Of counsel to the Attorney General
of Canada
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TO:

AND TO:

AND TO:

AND TO:

Paul Champ

Raven, Allen, Cameron, Ballantyne & Yazbeck LLP

1600- 200 Laurier Avenue West
Oftawa (Ontario)
K1P 579

Tel: (613)567-2001 |
Fax: (613) 567-2921
Email: PChamp@Ravenlaw.com

Solicitor for the Respondents
o

William J. Carroll
Carroll & Wallace |
502-66 Slater St. |
Ottawa, ON, K1P 5H1

Tel.: (613) 236-5494
Fax: (613) 232-7322
Email: cwlaw@bellnet.ca

Solicitor for Cal'ptain (Navy) S. M

Col (ret'd) Fenéke
170 Dufferin Road
Ottawa, K1M 2A6

Tel: (613) 741-9071
Email: allanfenske@rogers.com

Solicitor for Maj. (ret'd) Fraser

Freya KristjanSbn

Military Police Complaints Commission

270 Albert Street, 10" floor
Ottawa, Ontario K1P 5G8

Tel.: (613) 613:944.9349
Fax: (613) 947:5705

Email: freya.kﬁ§tjanson@mpcc-cppm.gc.ca

Solicitor for the Military Police Complaints Commission
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